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1. Protester is not an interested party under GAO 
Bid Protest Procedures, where the protester was 
not in competitive range and, therefore, would 
not be in line for award even if its protest 
were sustained . 

2. GAO does not view as unreasonable agency's 
determination that proposal which did not pro- 
vide names of individual crew members proposed 
for survey of trees in National Forest, as was 
requested by the solicitation, was technically 
acceptable. Agency could reasonably view pro- 
posal as technically acceptable where proposal 
identified the crew members as senior undergrad- 
uate and graduate students in the biological 
sciences and stated that they would be trained 
by qualified employees of offeror. 
agency properly downgraded proposal in its 
technical evaluation for lack of specificity in 
this regard. 

Moreover, 

3. Protest that awardee's employment of students 
contravenes government policy of subcontracting 
with small business concerns and small disadvan- 
taged business concerns to the maximum extent 
consistent with efficient contract performance 
is denied where awardee's proposal shows employ- 
ment relationship with students, not subcon- 
tract. Moreover, awardee's willingness to carry 
out policy is a matter of responsibility which 
GAO generally will not review. 

4. Protester's objections to agency's analysis of 
the cost realism of the offeror's price under 
a solicitation for a fixed-price contract are 
denied. Cost realism bears little relationship 
to a fixed-price contract where the prime 
concern is cost quantum. 
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5. The contracting agency and not GAO is in the 
best position to determine the amount of time 
necessary to conduct a satisfactory technical 
evaluation. Based on protester's best and final 
offer which consisted of a 3-1/2-page supplement 
to the initial proposal, GAO will not question 
agency's determination that a full and fair 
evaluation was made in about 4 5  minutes, espe- 
cially in view of the fact that protester's 
proposal received highest technical evaluation. 

Mid-Atlantic Forestry Services, Inc. (Mid-Atlantic), 
protests the award of contracts to Midwest Water Resource 
Management (Midwest) under requests for proposals (RFP) 
Nos. R8-N-84-18 and R8-N-84-22 issued by the Forest 
Service, United States Department of Agriculture. The 
contracts require Midwest to inventory and classify 
red-cockaded woodpecker cavity trees in the Apalachicola 
and the Osceola National Forests. 

The protest of the award under RFP No. R8-N-84-18 
for the survey in the Apalachicola National forest 
(Apalachicola) is dismissed; the protest of the award under 
RFP No. R8-N-84-22 for the survey at the Osceola National 
Forest (Osceola) is denied in part and dismissed in part. 

RFP No. R8-N-84-18 

The record shows that six offerors submitted initial 
proposals. Mid-Atlantic and two other firms were deter- 
mined to be outside the competitive range as a result of 
the prices they offered for conducting the inventory at 
Apalachicola. The initial proposals submitted by Midwest 
and two other offerors, CZR Inc. and Biological Resources 
Management, were determined to be technically acceptable 
and within the competitive range for award; all three 
concerns submitted best and final offers. While the 
protester objects to the award to Midwest for the survey at 
Apalachicola, the protester has not stated any objections 
to the agency's determination that its offer fell outside 
the competitive range, based on price. Under the circum- 
stances, even if our Office upheld Mid-Atlantic's protest 
that Midwest was improperly awarded the contract, Mid- 
Atlantic would not be next in line for award since it was 
excluded from the competitive range and there is still 
another offeror, CZR Inc., which would be eligible for 
award. Mid-Atlantic has not alleged that CZR Inc. is 
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i n e l i g i b l e  i n  any  way. T h e r e f o r e ,  w e  c o n c l u d e  t h a t  
M i d - A t l a n t i c  d o e s  n o t  have t h e  r e q u i s i t e  d i r ec t  and 
s u b s t a n t i a l  i n t e r e s t  w i t h  r e g a r d  t o  award to  be  c o n s i d e r e d  
as  a n  " i n t e r e s t e d  D a r t y "  unde r  o u r  B i d  Protest  P r o c e d u r e s .  - See Lockheed E n q i n e e r i n g  and Management S e r v i c e ,  Inc., 
B-212858, Dec. 23 1983,  84-1 C.P.D. (I 18 ;  4 C.F.R. 
S 2 1 . l ( a )  ( 1 9 8 4 ) .  

A c c o r d i n g l y ,  w e  d i s m i s s  M i d - A t l a n t i c ' s  p ro tes t  of the  
award t o  Midwest u n d e r  RFP No. R8-N-84-18 f o r  t h e  s u r v e y  a t  
A p a l a c h i c o l a .  

RFP No. R8-N-84-22 

Mid-At l an t i c  o b j e c t s  to  t h e  award o f  a c o n t r a c t  t o  
Midwest f o r  t h e  s u r v e y  a t  Osceola o n  s e v e r a l  g rounds .  
F i r s t ,  t h e  p r o t e s t e r  c o n t e n d s  t h a t  Midwest f a i l e d  t o  
p r o v i d e  t h e  names, q u a l i f i c a t i o n s ,  and  e x p e r i e n c e  for 2 1  o f  
t h e  26 s u r v e y  team members p roposed  i n  i t s  b e s t  and  f i n a l  
o f f e r ,  a l t h o u g h  t h e  s o l i c i t a t i o n  e x p r e s s l y  r e q u i r e d  s u c h  
i n f o r m a t i o n ,  a n d ,  therefore, Midwes t ' s  best and f i n a l  o f f e r  
s h o u l d  n o t  have been  r e g a r d e d  a s  t e c h n i c a l l y  a c c e p t a b l e .  
M i d - A t l a n t i c  a r g u e s  t h a t  e i ther  Midwest s h o u l d  have  been  
r e q u i r e d  t o  correct t h i s  d e f i c i e n c y  d u r i n g  d i s c u s s i o n s  or 
t h a t  t h e  s o l i c i t a t i o n  s h o u l d  have been  m o d i f i e d  t o  p e r m i t  
a l l  o f f e r o r s  t h e  o p p o r t u n i t y  t o  s u b m i t  p r o p o s a l s  on  a 
common bas is .  M i d - A t l a n t i c  c o n t e n d s  t h a t  t h e  a g e n c y ' s  
a c c e p t a n c e  o f  M i d w e s t ' s  proposal w i t h o u t  amending t h e  
s o l i c i t a t i o n  t o  r e l ax  t h e  r e q u i r e m e n t  f o r  i n f o r m a t i o n  on  
crew members g a v e  Midwest a c o m p e t i t i v e  a d v a n t a g e .  T h e  
p r o t e s t e r  s t a t e s  t h a t  i t  had t h e  o p p o r t u n i t y  t o  u s e  
w i l d l i f e  s t u d e n t s  a t  a s a v i n g s  of " t h o u s a n d s  of d o l l a r s , "  
b u t  t h a t  i t  r e j e c t e d  t h i s  p l a n  d u e  t o  t h e  s o l i c i t a t i o n ' s  
r e q u i r e m e n t  t h a t  o f f e r o r s  p r o v i d e  i n  t h e i r  p r o p o s a l s  t h e  
names and q u a l i f i c a t i o n s  o f  key p e r s o n n e l ,  i n c l u d i n g  t h e  
crew members. 

The p r o t e s t e r ' s  c o n t e n t i o n  t h a t  Midwes t ' s  p r o p o s a l  was 
t e c h n i c a l l y  u n a c c e p t a b l e  is based  o n  s e c t i o n  M.02 of t h e  
RFP,which p r o v i d e s  i n  p e r t i n e n t  p a r t  as  f o l l o w s :  

" M .  02 - C o n t e n t  o f  T e c h n i c a l  P r o p o s a l  

"AS a minimum, t h e  t e c h n i c a l  p r o p o s a l  s h a l l  
c o n t a i n  t h e  f o l l o w i n g :  

. . . . 
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" 3 .  Names, q u a l i f i c a t i o n s  and e x p e r i e n c e  of 
t h e  s p e c i f i c  i n d i v i d u a l s  t h a t  w i l l  be  used  i n  
t h e  p e r f o r m a n c e  o f  t h i s  c o n t r a c t .  T h i s  s h o u l d  
i n c l u d e  p r i n c i p a l  i n v e s t i g a t o r ,  f i e l d  d i r e c t o r ,  
crew members and  others  c o n s i d e r e d  key members 
of t h e  p r o j e c t  team." 

I n  i ts  i n i t i a l  and  f i n a l  p r o p o s a l s , M i d w e s t  p r o v i d e d  
t h e  names and background o n l y  f o r  its p r o j e c t  manager /pr in-  
c i p a l  i n v e s t i g a t o r  and  t h e  f o u r  s u r v e y  crew l e a d e r s .  The  
p r o p o s a l  a d v i s e d  t h a t  t h e  p r o j e c t  m a n a g e r / p r i n c i p a l  i n v e s -  
t i g a t o r  had s e r v e d  i n  t h a t  c a p a c i t y  i n  a p r i o r  s u r v e y  of 
red-cockaded woodpecker  c a v i t y  trees i n  t h e  K i s a t c h i e  
N a t i o n a l  F o r e s t  i n  L o u i s i a n a .  Midwest a l so  s t a t e d  i n  its 
p r o p o s a l  t h a t  a l l  of t h e  f o u r  named crew l e a d e r s  had p r i o r  
e x p e r i e n c e  i n  Nat ional  Forest i n v e n t o r i e s  o f  red-cockaded  
woodpecker  c a v i t y  trees and t h a t  three of t h e s e  crew 
l e a d e r s  were f a c u l t y  members i n  t h e  L i f e  S c i e n c e s  D i v i s i o n  
of E a s t e r n  I l l i n o i s  U n i v e r s i t y  ( t h e  U n i v e r s i t y ) .  However, 
M i d w e s t ' s  p r o p o s a l  w a s  s i l e n t  a s  t o  t h e  names and  back- 
g r o u n d s  of t h e  crew members. Whi l e  n o t  naming t h e  crew 
members, Midwest a d v i s e d  i n  i ts bes t  and f i n a l  p r o p o s a l  
t h a t  these crew members would be a c o m p e t e n t  g r o u p  of g r a d -  
u a t e  and s e n i o r  u n d e r g r a d u a t e  s t u d e n t s  a t  t h e  U n i v e r s i t y  
who are m a j o r i n g  i n  t h e  b i o l o g i c a l  s c i e n c e s .  I n  a c o v e r  
l e t t e r  which accompanied  i ts  b e s t  and f i n a l  o f f e r s  i n  
r e s p o n s e  to  b o t h  s o l i c i t a t i o n s ,  Midwest a l so  a d v i s e d  t h a t  
if it were awarded c o n t r a c t s  f o r  b o t h  s u r v e y s  ( a t  
A p a l a c h i c o l a  and Osceola),  i t  would c o n d u c t  i ts i n v e n t o r i e s  
a s  s t a t e d  i n  i ts proposal e x c e p t  t h a t  i t  would t h e n  employ 
a n  a d d i t i o n a l  s u r v e y  crew which would be l e d  by a f o u r t h ,  
unnamed p r o f e s s o r  a t  t h e  U n i v e r s i t y .  

The agency  r e p o r t s  t h a t  M i d w e s t ' s  f a i l u r e  t o  p r o v i d e  
t h e  n a m e s  o f  t h e  i n d i v i d u a l  crew members and a d e t a i l e d  
l i s t i n g  o f  each crew member's e x p e r i e n c e  r e s u l t e d  i n  a 
r e d u c t i o n  i n  t h e  e v a l u a t i o n  p o i n t  score o f  M i d w e s t ' s  
t e chn ica l  proposal i n  t h e  s u b c a t e g o r y  of "crew members." 
However, the a g e n c y  a d v i s e s  t h a t  i t  d i d  not r e g a r d  Mid- 
w e s t ' s  f a i l u r e  t o  p r o v i d e  names and d e t a i l e d  i n f o r m a t i o n  on 
t h e  crew members a s  c o n s t i t u t i n g  a material  d e f i c i e n c y  i n  
M i d w e s t ' s  p r o p o s a l  which  would p r e c l u d e  t h e  p r o p o s a l  f rom 
b e i n g  r e g a r d e d  a s  acceptable.  A s  p o i n t e d  o u t  by t h e  
a g e n c y ,  Midwes t ' s  best and f i n a l  p r o p o s a l  s p e c i f i c a l l y  
p r o v i d e d  t h a t  i t  would p r o v i d e  as  crew members c o m p e t e n t  
s e n i o r  u n d e r g r a d u a t e  and g r a d u a t e  s t u d e n t s  i n  t h e  
b i o l o g i c a l  s c i e n c e s .  
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Generally, the concept of responsiveness does not 
apply to negotiated procurements as it applies in instances 
of formally advertised procurements. However, certain 
solicitation requirements may be sufficiently material such 
that a DroDosal that fails to conform to them may be con- & . .  
sidered unacceptable. True Machine Co., B-215883, Jan. 4, 
1985, 85-1 C.P.D. (1 18 at 6 .  Whether a proposal is techni- 
cally acceptable is within the discretion of the contract- 
ing agency to determine and this Office will not disturb 
an aqency's determination unless that determination is 
unreasonable. William A. Stiles, Jr.: Piazza Construc- 
tion. Inc., 8-215922: E-215922.2, Dec. 12, 1984, 84-2 ~~ 

C.P.D. (1 658  at 5 .  Furthermore,-this Office has upheld an 
agencyls determination to regard an offeror's proposal as 
technically acceptable, but to give the proposal a lower 
evaluation score due to lack of specificity, where the pro- 
posal did not contain information on the names and qualifi- 
cations of proposed key personnel notwithstanding a provi- 
sion in the solicitation which required such information 
"at a minimum." Panuzio/Rees Associates, E-197516, 
Nov. 26, 1980, 80-2 C.P.D. II 395 at 4-6. Accordingly, in 
the present case, we see no basis to conclude that the 
agency's determination to regard Midwest's proposal as 
technically acceptable but to give it a lower evaluation 
score was improper. 

In view of our upholding the agency's determination 
that Midwest's proposal was not materially deficient and 
was in fact a technically acceptable response to the 
solicitation, we reject Mid-Atlantic's contention that the 
agency was required to amend the solicitation to relax the 
requirement €or information on the crew members as a 
precondition to the consideration of Midwest's proposals. 

In any event, our review of the cost breakdown 
provided by Mid-Atlantic in its proposal leads us to con- 
clude that Mid-Atlantic was not prejudiced by the fact that 
the solicitation was not amended to relax the requirement 
for information on crew members. Mid-Atlantic's total pro- 
posed price was $10,830.96 more than the total price pro- 
posed by Midwest. Even if Mid-Atlantic were able to use 
students (paid at the minimum wage specified in the 
solicitation) in its proposal without having its technical 
evaluation score lowered, the record shows that Mid- 
Atlantic's total proposed price would still be substan- 
tially higher than Midwest's total proposed price, and, as 
discussed below, price properly became the determining 
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factor in selection of the contractor. -- See KET, 
1nc.--Request for Reconsideration, B-190983, Jan. 17, 1981, 
81-1 C.P.D. \I 17 at 6. 

The protester further argues that, even if Ridwest's 
proposal was technically acceptable, award was improper due 
to the agency's failure to follow proper procedures in its 
evaluation of Midwest's best and final proposal. 

It is not the function of our Office to evaluate 
technical proposals or resolve aisputes on the scoring of 
technical proposals. - See Leo Kanner Associates, 8-213520,  
bar. 13, 19&4, 84-1 C.Y.D. 9 299. The determination of the 
relative merits of technical proposals is the responsibil- 
ity of: the contracting agencyrwhich has considerable dis- 
cretion in making that determination. Accordingly, we will 
not question an agency's technical evaluation unless the 
protester shows that the agency's judgment was unreasonable 
or in violation of the procurement laws and regulations. - See Science Information Services, Inc., 8-207149.2, 
Nov. 24, 1982, 82-2 C.P.D. fl 477. 

The solicitation provided that award would be maae to 
that offeror whose proposal was technically acceptable and 
wnose technical/cost relationship was the most advantageous 
to the government. The solicitation turther stated that 
award would be based upon a cost/technical tradeoff ana not 
necessarily to either the lowest priced offeror or the 
ofteror receiving the highest technical evaluation. The 
RFP provided that the proposals would be evaluated upon the 
following three criteria: 

1. Experience and Qualifications of firm ana 
specific individuals that will be used to 
perform the project. 

2. tiethod and Approach for accomplishing 
project . 

' 3 .  Organization structure and support 
facilities to accomplish the pro]ect. 

The agency evaluators scored kid-Atlantic's technical 
proposal for the survey at Osceola at 96 out of a total of 
100 points while Midwest's technical proposal was rated at 
93 points. The contracting officer aetermined that these 
two proposals were essentially technically comparable and 
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made award t o  Midwest on  t h e  bas i s  o f  i t s  lower price. 
M i d - A t l a n t i c ' s  p r i c e  was $28,735.20 (34 p e r c e n t  above  t h e  
a g e n c y ' s  cost  estimate o f  $21,466 f o r  t h e  Osceola s u r v e y )  
whereas Midwes t ' s  p r i c e  f o r  t h e  s u r v e y  a t  Osceola a l o n e  was 
$24,117.92 a n d ,  i f  Midwest were a l so  awarded t h e  c o n t r a c t  
€or t h e  A p a l a c h i c o l a  s u r v e y ,  i ts pr ice  would b e  r e d u c e d  t o  
$17,904.24 (17 p e r c e n t  unde r  t h e  a g e n c y ' s  cost  es t imate) .  

w i t h  t h r e e  p o i n t s  o u t  o f  a p o s s i b l e  s i x  p o i n t s  i n  t h e  
t e c h n i c a l  e v a l u a t i o n  o f  crew members' q u a l i f i c a t i o n s  and 
e x p e r i e n c e .  T h e  p r o t e s t e r  c o n t e n d s  t h a t  s i n c e  Midwest d i d  
n o t  f u r n i s h  t h e  names o r  s p e c i f i c  q u a l i f i c a t i o n s  o f  t h e  
i n d i v i d u a l  crew members, Midwest s h o u l d  n o t  have  been  
c r e d i t e d  w i t h  any  p o i n t s  i n  t h i s  s u b c a t e g o r y .  M i d - A t l a n t i c  
a l s o  objects  to  t h e  a g e n c y ' s  award ing  Midwest's proposal 
t h e  maximum po in t s - -10  p o i n t s - - i n  t h e  s u b c a t e g o r y  of crew 
leaders since Midwest d i d  n o t  i d e n t i f y  t h e  leader of t h e  
a d d i t i o n a l  crew it would u s e  i f  i t  were awarded t h e  con- 
t r a c t  f o r  t h e  s u r v e y s  a t  both Osceola and  A p a l a c h i c o l a .  
( A s  se t  f o r t h  a b o v e ,  i n  t h e  Sep tember  26, 1984,  l e t t e r  
accompanying i t s  b e s t  and f i n a l  o f f e r , M i d w e s t  a d v i s e d  t h a t  
i f  i t  r e c e i v e d  b o t h  awards i t  would t h e n  employ f i v e  ra ther  
t h a n  f o u r  s u r v e y  crews and t h a t  t h i s  a d d i t i o n a l  crew would 
have a s  i t s  leader a p r o f e s s o r  a t  t h e  U n i v e r s i t y . )  Mid- 
A t l a n t i c  c o n t e n d s  t h a t  t h e  agency  s h o u l d  have  r e d u c e d  
Midwes t ' s  score i n  t h e  crew l e a d e r  c a t e g o r y  by a t  l e a s t  20 
p e r c e n t  s i n c e  Midwest f a i l e d  t o  e i the r  i d e n t i f y  t h e  f i f t h  
crew leader  or s p e c i f y  h i s  d e p a r t m e n t a l  a f f i l i a t i o n  w i t h  
t h e  U n i v e r s i t y .  

Mid -At l an t i c  o b j e c t s  to t h e  a g e n c y ' s  c r e d i t i n g  Midwest 

T h e  agency  a d v i s e s  t h a t  i t  g a v e  o n l y  h a l f  credit-- 
three p o i n t s - - t o  M i d w e s t ' s  p r o p o s a l  i n  t h e  s u b c a t e g o r y  f o r  
crew members' q u a l i f i c a t i o n s  and e x p e r i e n c e .  The agency  
reports t h a t  i t  had a proper bas i s  upon which  t o  provide 
p a r t i a l  c red i t  f o r  crew members i n  t h e  t e c h n i c a l  e v a l u a -  
t i o n  o f  Midwest's p r o p o s a l  s i n c e  Midwest had a d v i s e d  t h a t  
i t  would be  p r o v i d i n g  a s  crew members i n d i v i d u a l s  who were 
e i ther  s e n i o r  u n d e r g r a d u a t e  o r  g r a d u a t e  s t u d e n t s  i n  t h e  
b i o l o g i c a l  s c i e n c e s .  The agency  a l s o  p o i n t s  o u t  t h a t  Mid- 
west's p r o p o s a l  s t a t e d  t h a t  t h e  s t u d e n t s  would b e  employed 
a s  crew members o n l y  a f t e r  h a v i n g  b e e n  i n t e r v i e w e d  by t w o  
o f  t h e  f a c u l t y  members who would be  s e r v i n g  a s  crew leaders 
and t h a t  Midwes t ' s  proposal a lso p r o v i d e d  t h a t  t h e  crew 
members were t o  be t r a i n e d  i n  red-cockaded woodpecker 
c a v i t y  tree i d e n t i f i c a t i o n  by t h e  p r o j e c t  manager  and by an  
i n d i v i d u a l  who w a s  t h e  f o r m e r  c h a i r m a n  o f  t h e  Red-Cockaded 
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Woodpecker Recovery Team as  a p p o i n t e d  by t h e  U n i t e d  States  
F i s h  and  W i l d l i f e  S e r v i c e ,  Depar tment  o f  t h e  I n t e r i o r .  The  
agency  c o n t e n d s  t h a t ,  based o n  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  
hiawest's proposal, t h e  e v a l u a t o r s  were j u s t i f i e d  i n  award- 
i n g  p a r t i a l  c rea i t  t o  Midwest's p r o p o s a l  i n  t h e  c a t e g o r y  of 
crew members. 

Concern ing  t h e  credi t  g i v e n  i n  t h e  e v a l u a t i o n  for t h e  
crew leaders, t h e  agency  a a v i s e s  t h a t  t n e  f i f t h  crew leaaer 
and  crew were n o t  e v a l u a t e d  u n d e r  t h e  s u b c a t e g o r i e s  of crew 
leader and  crew members, b u t  were i n s t e a d  e v a l u a t e d  unde r  
t h e  s u b c a t e g o r y  of " a a d i t i o n a l  personnel," which t h e  e v a l u a -  
t i o n  scheme d e f i n e d  as i n c l u d i n g  backup crews. T h e  agency  
reports t h a t  t h e  members of t h e  f i f t h  crew ( i n c l u d i n g  t h e  
leaaer)  were e v a l u a t e d  a s  " a d d i t i o n a l  p e r s o n n e l "  s i n c e  t h e  
f i f t h  crew was t o  be used  o n l y  i f  t h e  o f f e r o r  r e c e i v e a  
award unde r  both s o l i c i t a t i o n s .  The  record shows t h a t  t h e  
f i f t h  crew p r o p o s e d  by Midwest i n  c o n n e c t i o n  w i t h  i t s  best 
and t i n a l  o f fe r  r e s u l t e d  i n  o n e  a d d i t i o n a l  p o i n t  i n  t h e  
t e c h n i c a l  e v a l u a t i o n  i n  t h e  s u b c a t e g o r y  o f  " a d d i t i o n a l  
p e r s o n n e l . "  

W e  do n o t  b e l i e v e  t h a t  i t  was u n r e a s o n a b l e  for t h e  
Forest S e r v i c e ' s  t e c h n i c a l  e v a l u a t o r s  t o  g i v e  h idwes t  
p a r t i a l  c red i t  for  crew members based on  t h e  crew members' 
s t a t u s  a s  s e n i o r  o r  g r a a u a t e  s t u a e n t s  i n  t h e  biological 
s c i e n c e s  a n a  proposect t r a i n i n g  of s u c h  p e r s o n n e l  by qua l i -  
f i e a  Midwest employees .  S i n c e  t h e  f i f t h  crew leader and 
crew were offerea by Midwest as a n  a a a i t i o n a l  or backup 
crew t o  be employed i n  t h e  e v e n t  i t  r e c e i v e d  bo th  con- 
t rac t s ,  w e  are  n o t  p e r s u a d e d  t h a t  t h e  a g e n c y ' s  e v a l u a t i o n  
of s u c h  p e r s o n n e l  as " a d d i t i o n a l  pe r sonne l ' '  w o r t h  a n  addi- 
t i o n a l  t e c h n i c a l  p o i n t  i n  t h e  e v a l u a t i o n  scheme was 
u n r e a s o n a b l e .  

We n o t e  t h a t  e v e n  if t h e  f i f t h  crew leaaer and  crew 
had been e v a l u a t e d  i n  t h e  manner u r y e a  by t h e  protester  
( t h a t  is, r e d u c i n g  Midwest's r a t i n g  by two p o i n t s  for 
f a i l i n g  t o  name t h e  crew leaaer and  n o t  r a t i n g  Midwest ' s  
p r o p o s a l  o n e  p o i n t  h i g h e r  because of t h e  a d d i t i o n a l  crew 
c o n t i n g e n t  upon award o f  bo th  s u r v e y  c o n t r a c t s ) , t h e  r e s u l -  
t a n t  n e t  decrease i n  Midwest's t e c h n i c a l  score, by a t o t a l  
of three p o i n t s ,  would n o t  n e c e s s a r i l y  have  altered t h e  
a g e n c y ' s  d e t e r m i n a t i o n  t h a t  h idwes t ' s  a n a  M i d - A t l a n t i c ' s  
p r o p o s a l s  were e s s e n t i a l l y  t e c h n i c a l l y  e q u a l  so t h a t  award 
would be based o n  price. W e  have  s ta ted t h a t  w h i l e  t e c h n i -  
c a l  p o i n t  r a t i n g s  are u s e f u l  a s  g u i a e s  f o r  i n t e l l i g e n t  
d e c i s i o n m a k i n g  i n  t h e  p r o c u r e m e n t  p r o c e s s ,  w h e t h e r  a g i v e n  
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p i n t  spread between two competing proposals indicates a 
significant superiority of one proposal over another 
depends upon the facts and circumstances of each procure- 
ment and is primarily a matter within the discretion of the 
procuring agency. - See Ares, Inc.,..B-209323, Mar. 31, 1983, 
83-1 C.P.D. y 336. In other words, even if the protester 
were to prevail on this protest issue, it is likely that 
the contracting agency would have determined that Midwest's 
technical score of 90 points was so close to Mid-Atlantic's 
technical score of 96 points that it would not be worth 
spending an additional $10,831 to gain the very small 
technical superiority offered by Mid-Atlantic. - Id. at 3. 

Mid-Atlantic also protests the award to hidwest on 
the basis that Midwest's use of faculty and students of the 
University's biology department is an abuse of the small 
business set-aside program. The protester states that the 
survey project carried out by hidwest "is obviously a major 
etfort of the University's ~iology department" and that 
Midwest's use of these personnel clearly violates the 
clause on the utilization of small business and small 
disadvantaqea business concerns whicn is set forth in the 
solicitation. See Federal Acquisition Regulation, 48 
C . F . R .  s 52.219-8 (1984). That clause provides in appli- 
cable part that in the awarainy of subcontracts the con- 
tractor agrees to carry out to the fullest extent consis- 
tent with efficient contract performance the government's 
policy that small business concerns and small disaavantayea 
business concerns shall have the maximum practicable oppor- 
tunity to participate in performing government contracts. 

Both Midwest and the agency advise that the professors 
ana students involved in the surveys are employees of 
Midwest and that no contractual relationship exists between 
Midwest and the University and there is nothing in the 
record which indicates the existence of a subcontract with 
the University. In any case, an awardee's willingness to 
carry out the policy set forth in the above regulation 
concerns the awaraee's KeSpOnSibility, which, as a matter 
for the contracting agency's judgment, we generally do not 
review. - See G&R Supply Co., 8-212945, Oct. 12, 1983, 83-2 
C.P.D. 1 458. In aadition, enforcement of an awardee's 
obligations under that provision is a matter of contract 
administration which this Office does not consider. - Id. at 
2. 

Mid-Atlantic also protests the price analysis used by 
the government to compare the offerors' prices with each 
other ana with the independent government cost estimate. 
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Mid-Atlantic contends that the agency's price analysis was 
deficient in not questioning why Midwest's price on the 
Osceola survey was (with the discount if both contracts 
were awarded) 25 percent below the next low offer. In 
addition, the protester states that the agency should have 
questioned why Midwest offered identical unit prices for 
both the Osceola and Apalachicola surveys despite substan- 
tial differences between the two forests in site conditions 
and the number of woodpecker colonies. The protester also 
states that the agency should have questioned how the 
awardee could move 26 people from Illinois to Florida, pay 
for labor, overhead, supplies, and travel expenses for only 
$7.97 per man-hour. The protester states that although it 
is raising these points about Midwest's price, it is not 
challenging Midwest's responsibility. 

We find no merit to Mid-Atlantic's argument. The 
solicitation and award to Midwest were made on a fixed- 
price basis. Cost realism bears little relationship to 
a fixed-price contract where the prime concern is cost 
quantum. Los Angeles Community College District, 
B-207096.2, Aug. 8, 1983, 83-2 C.P.D. (i 175 at 4 .  Although 
in some instances an agency may seek to evaluate fixed- 
price proposals in terms of cost realism in order to meas- 
ure offeror understanding of the solicitation's require- 
ments, there is nothing in the RFP which would indicate 
that was the case in this procurement. Furthermore, we 
have held that the fact that an offeror may have submitted 
a low or even a below-cost proposal does not provide a 
basis to challenge an award where the contracting officer 
finds the offeror to be responsible. - See Ted L. Biddy and 
Associates, Inc., B-209297, B-209297.2, Apr. 22, 1983, 83-1 
C.P.D. 11 441. 

The protester also objects to the contracting 
officer's refusal to advise it of the government's esti- 
mates of the cost of the surveys. The protester states 
that it believes that such refusal was unfair since the 
awardee had prior experience under a similar contract so 
that it probably had a reasonable idea of the government's 
cost estimate. Mid-Atlantic points out that our Office has 
stated that it is not improper for an agency to disclose 
such estimates. This contention is also without merit. 

We have stated that we are aware of no statute or 
regulation which prohibits an agency from revealing its 
estimate of Costs, provided the same information is given 
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to all offerors at approximately the same time. Fresh 
Flavor Meals, Inc., B-208965, Oct. 4, 1982, 82-2 C.P.D. 
1 310. However, while an agency may disclose its cost 
estimates to offerors, we are not aware of any regulation 
which would require that an agency disclose this informa- 
tion, and we note that the government is not obligated to 
equalize the competitive advantage that an offeror may have 
aained as a result of its prior experience under a similar 
iovernment contract. Avitech,-~nc. , 8-214760, July 308 
1984, 84-2 C . P . D .  f 125. 

The protester also contends that its best and final 
offer did not receive a fair evaluation because it had been 
misplaced by the contracting officer. Mid-Atlantic advises 
that 15 minutes before the end of the workday on Septem- 
ber 28, 1984, the last workday of the 1984 fiscal year, the 
contracting officer discovered as a result of a telephone 
call from Mid-Atlantic that its best and final offer had 
been accidentally misplaced. Since the award had to be 
made on that day because of the end of the fiscal year, the 
contracting officer--whose scheduled workday ended at 3:30 
p.m.--remained at work until 4:15 p.m. when he completed 
his evaluation of Mid-Atlantic's best and final offer and 
reevaluated the relative standing of the best and final 
proposals submitted. The contracting officer determined 
that Mid-Atlantic's offer did not change the prior deter- 
mination to make award to Midwest. The contracting officer 
subsequently advised Mid-Atlantic that award was made to 
the successful offeror on the basis of price since the 
technical evaluation of Mid-Atlantic's proposal as compared 
with Midwest's revealed no significant technical differ- 
ences. The Contracting officer assured Mid-Atlantic that 
its b e s t  and final offer was not evaluated in a perfunctory 
manner but that it was given a fair evaluation in 
accordance with the solicitation criteria. 

The protester states that it does not question that 
the contracting officer did the best job possible under the 
circumstances in reevaluating the best and final offers 
but that it believes that the circumstances made a fair 
evaluation of its proposal impossible. 

The contracting officer reports that he was capable 
of fully evaluating the contents of Mid-Atlantic's best and 
final offer in a relatively short time, 40 to 45 minutes, 
since it only consisted of a 3-1/2-page supplement to the 
original offer (together with a price summary sheet). 
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W e  have  s t a t e d  t h a t  t h e  c o n t r a c t i n g  agency  and  n o t  o u r  
O f f i c e  is i n  t h e  b e s t  p o s i t i o n  t o  d e t e r m i n e  t h e  amount of 
t i m e  n e c e s s a r y  t o  c o n d u c t  a s a t i s f a c t o r y  e v a l u a t i o n  i n  a 
p a r t i c u l a r  p rocuremen t :  our  O f f i c e  is o n l y  c o n c e r n e d  t h a t  
t h e  t i m e  is s u f f i c i e n t  t o  allow a f a i r  and  r e a s o n a b l e  
e v a l u a t i o n  i n  a c c o r d  w i t h  t h e  c r i te r ia  se t  f o r t h  i n  t h e  

I n  v iew o f  t h e  b r e v i t y  o f  t h e  new i n f o r m a t i o n  p r o v i d e d  i n  
M i d - A t l a n t i c ' s  best  and  f i n a l  o f f e r ,  w e  c a n n o t  d i s a g r e e  
w i t h  t h e  a g e n c y ' s  p o s i t i o n  t h a t  a b o u t  45 m i n u t e s  allowed 
for  a f u l l  and f a i r  r e v i e w  of Mid A t l a n t i c ' s  b e s t  and f i n a l  
o f f e r .  The f a c t  t h a t  M i d - A t l a n t i c ' s  t e c h n i c a l  p r o p o s a l  
r e c e i v e d  t h e  h i g h e s t  t e c h n i c a l  score-96 p o i n t s  o u t  of 100 
po in t s - - and  t h a t  t h e  c o n t r a c t  was awarded on  t h e  bas i s  o f  
p r i c e  f u r t h e r  p e r s u a d e  u s  t h a t  M i d - A t l a n t i c  was n o t  
p r e j u d i c e d  by t h e  c i r c u m s t a n c e s  o f  t h e  e v a l u a t i o n  of its 
b e s t  and  f i n a l  o f f e r .  

RFP. See IMODCO, B-216259, J a n .  11, 1985,  85-1 C.P.D. 32. 

The protester a l so  objects t o  o u r  c o n s i d e r a t i o n  of t h e  
agency  r e p o r t  s i n c e  t h e  r e p o r t  was n o t  r e c e i v e d  w i t h i n  t h e  
25-day g o a l  p r o v i d e d  f o r  i n  t h e  a p p l i c a b l e  B i d  P r o t e s t  
P r o c e d u r e s .  See 4 C.F.R.  S. 2 1 . 3 ( c )  ( 1 9 8 4 ) . 1 /  Mid-At l an t i c  
a r g u e s  i n  p a r t  t h a t  g i v e n  t h e  r i g i d  e n f o r c e m e n t  o f  t h e  t i m e  
d e a d l i n e s  f o r  t h e  s u b m i s s i o n  o f  b i d  p r o t e s t s ,  t h e  same 
s t a n d a r d s  mus t  a l so  be a p p l i e d  t o  t h e  s u b m i s s i o n  o f  t h e  
a g e n c y ' s  r e p o r t  on  a p r o t e s t .  W e  have  h e l d  t h a t  a d e l i v e r y  
beyond t h e  25-day p e r i o d  set f o r t h  i n  4 C.F.R. S 2 1 . 3 ( c )  
( 1 9 8 4 )  f o r  t h e  s u b m i s s i o n  o f  a report  to  o u r  O f f i c e  is  a 
p u r e l y  p r o c e d u r a l  matter and  d o e s  n o t  p r o v i d e  a b a s i s  f o r  
u s  t o  d i s r e g a r d  t h e  report. L e  P r i x  Electr ical  D i s t r i b u -  

Moreover ,  w e  have  r e c o g n i z e d  t h a t  due  t o  t h e  s e r i o u s n e s s  of 
p r o t e s t s  a g a i n s t  award of government  c o n t r a c t s ,  t i m e l i n e s s  
s t a n d a r d s  f o r  t h e  f i l i n g  o f  p ro tes t s  must  be  more s t r i c t l y  
c o n s t r u e d  t h a n  f i l i n g  r e q u i r e m e n t s  d u r i n g  i n t e r m e d i a t e  case 

t o r s ,  L t d . ,  8-211201, J u l y  6, 1983,  83-2 C.P.D.  II 63. 

deve lopmen t .  See A r m i d i r ,  L t d . ,  8-205890, J u l y  27,  1982,  
82-2 C.P.D. ll 83. 

Last ,  M i d - A t l a n t i c  h a s  c l a i m e d  payment o f  a n t i c i p a t e d  
p r o f i t s  and  r e i m b u r s e m e n t  o f  its p r o p o s a l  p r e p a r a t i o n  
costs.  Even i f  M i d - A t l a n t i c ' s  protest  had been  s u s t a i n e d ,  

- 1/ Our c u r r e n t  B i d  P r o t e s t  R e g u l a t i o n ,  4 C.F.R. S 2 1 . 3 ( c )  
( 1 9 8 5 )  p r o v i d e ,  p u r s u a n t  to  t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  
A c t  o f  1984,  t h a t  t h e  " c o n t r a c t i n g  agency  s h a l l  f i l e  a 
complete report" w i t h i n  25 d a y s .  
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i t  c o u l d  n o t  h a v e  b e e n  pa id  f o r  i ts a n t i c i p a t e d  p r o f i t s  
s i n c e  a n t i c i p a t e d  p r o f i t s  may n o t  be a w a r d e d  t o  a n  
u n s u c c e s s f u l  o f f e r o r  who is n o t  a p a r t y  t o  a c o n t r a c t .  See 
R i c h a r d  Hoffman Corp., R-212775.3,  Apr. 9 ,  1 9 8 4 ,  84-1 
C.P.D. H 393.  F u r t h e r m o r e ,  claims for costs associated 
w i t h  t h e  p r e p a r a t i o n  o f  b i d s  or proposals w i l l  b e  d e n i e d  
where  w e  f i n d  n o  merit to  t h e  u n d e r l y i n g  protest. Jarret t  
S. B l a n k e n s h i p  C o . ,  €3-212167, Nov. 1, 1 9 8 3 ,  83-2 C.P.D. 
ll 509. 

The  protest  u n d e r  RFP N o .  R8-N-84-18 is dismissed a n d  
t h e  protest  u n d e r  RFP N o .  R8-N-84-22 is d e n i e d  i n  p a r t  a n d  
d i smis sed  i n  p a r t .  

Harry 4-9- R. Van Cleve 

G e n e r a l  C o u n s e l  


